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s /ORDER

PER C.N. PRASAD, J.M.

This appeal is filed by the Revenue against the order of the Ld.
Commissioner of Income Tax (Appeals)-3, Gurgaon, dated 22.05.2017 for

the AY 2012-13.

2. The Revenue has raised the following grounds: -

i. “Whether on the facts and in the circumstances of the case
the Ld. CIT(A) was right in treating the unexplained income
deemed to be surrendered u/s 68 of I.T. Act as income from

‘Business or Profession’ even when the assessee itself could
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not explain the source of such an income while recording his
statement u/s 132(4).

ii.  Whether on the facts and in the circumstances of the case the
Ld. CIT(A) was right in allowing the set off the business loss of
Rs. 13,98,90,298/- during the year under consideration from
the deemed income u/s 68 of IT Act against which claim of
expenses and any set off of losses is not permissible under I.T.
Act and ignoring the findings done by the AO during the
assessment proceedings.

iii.  That the appellant craves leave to add or amend any ground of

appeal before the appeal is heard or disposed off.”

3. In spite of notice, none appeared on behalf of the assessee, nor
any adjournment was sought. The Ld. DR submits that hearing notice
indicating the date of hearing of appeal AS 30.12.2021 has been served
upon the assessee by the Ld. DR through Assessing Officer. Thus, we

proceed to dispose off this appeal on hearing the Ld. DR.

4, The Ld. DR submits that there was a search and seizure operation
conducted ON 24.04.2012 in the residential as well as business/office
premises of A2Z Group. Referring to the assessment order the Ld. DR
submits that in the course of search it was found that the assessee was
maintaining two versions of financial statements and they were seized.
The Ld. DR submits that the documents reflected two versions of working
of Revenue of the Company according to AS7. The Ld. DR submits that
one version was marked as “For MD” and the other version was marked as

“For accounts”. The Ld. DR submits that both these versions reflected
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project wise calculation of Revenue as per AS7. The Ld. DR submits that
these two documents revealed that there was suppression in total net
sales to be booked of Rs. 15,65,53,738/-. When this fact was confronted
to promoter of the Company Shri Amit Mittal at the time of recording the
statement u/s 132(4), Shri Amit Mittal admitted that the version marked
as “For MD” reflects the true financial position of the company while the
version marked as “For accounts” was the basis on which the balance
sheet was prepared. Ld. DR submits that Shri Amit Mittal also admitted
that there is suppression of income on account of difference in Revenue
recognized in the above two versions and ultimately Shri Amit Mittal
surrendered this income however, since there was a loss in business the
assessee has set off the surrendered income of Rs. 15.65 crores against
the business loss in the return filed. The Ld. DR submits that the
Assessing Officer while completing the assessment added 15.65 crores as
deemed income u/s 68 of the Act and further the Assessing Officer did
not allow set off of this income against the business loss as claimed by

the assessee.

5. The Ld. DR submits that the Ld. CIT(A) held that the amount
surrendered by the assessee is nothing but difference in net sales during
the year under consideration and, therefore, it constitutes business
income of the assessee. Ld. DR submits that since it was held to be

business income the Ld. CIT(A) allowed the claim of set off such business
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income against the business loss of the assessee. The Ld. DR strongly

supported the orders of the Assessing Officer.

6. Heard the submissions of the DR and perused the orders of the
authorities below. On perusal of the assessment order, we find that
there was a search in the case of A2Z Group and in the course of search it
was found that assessee was maintaining two sets off books of accounts.
When it was confronted with Shri Amit Mittal, the promoter of the
Company, he accepted that there were two sets off books of accounts
and accordingly he surrendered the suppression of sales to the tune of
Rs. 15,65,53,738/-. This amount was considered as deemed income u/s
68 by the AO while computing the assessment. He also did not allow set
off of loss against this income which was surrendered by the assessee.
The Ld. CIT(A) held that the assessee company offered this amount which
is nothing but difference in net sales made during the current assessment
year and it constitutes business income falling under the head “Business
or Profession”. He also allowed set off of loss against this income
surrendered by the assessee. On perusal of the assessment order it is
clear that assessee was maintaining two sets off books of account which
are all related to the business of the assessee and they are maintained as
per AS7. It is also not in the dispute that this income which was
surrendered is nothing but difference in net sales as per these two set off
books of account. In the circumstances, the income surrendered by the
assessee is nothing but suppression in net sales and is assessable under th

4
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head income from business and cannot be treated as deemed income u/s
68 of the Act. The Ld. CIT(A) has rightly held that this income is
assessable under the head “Income from Business or Profession”. Once
this is assessed as business income the assessee is entitled for set off this
income against loss. Thus, we uphold the order of the Ld. CIT(A) and

reject the grounds raised by the Revenue.

7. In the result, the appeal of the Revenue is dismissed.

Order pronounced in the open court on 30/03/2022

Sd/- Sd/-
(G.S. PANNU) (C.N. PRASAD)
PRESIDENT JUDICIAL MEMBER

Dated: 30/03/2022
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